Doing Justice for

150 Years

he year 2003 marks the 150th
anniversary of the Wisconsin

Supreme Court. In honor of this

important occasion, individuals
and organizations from around the state have joined
together to plan a variety of events and publications.
This issue of the Wisconsin Magazine of History
helps to begin the celebration with an article by Wis-
consin Supreme Court Justice Ann Walsh Bradley

and Attorney Joseph A.
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Ranney, a noted legal his-

torian and scholar, on our

Supreme Court’s strong
tradition of independence. An independent judici-
ary dispenses justice fairly, impartially, and accord-
ing to the rule of law, regardless of pressure from
outside influences. Judicial independence is the cor-
nerstone of our democracy and depends ultimately
upon the courage of individual judges.

Also running in this issue is a photo essay showing
elements of the capitol restoration. The Supreme

Court Hearing Room, considered among the most

beautiful in the nation, is now returned to its origi-

nal glory. One of the murals in the courtroom
depicts Judge James Duane Doty’s trial of Chief
Oshkosh. After reading Patrick Jung’s story about
Judge Doty that follows, you might consider visiting

the capitol to view this mural and to spend time
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enjoying the Supreme Court Hearing Room. This

working courtroom belongs not to the judges and
the lawyers, but to all the people of the state. We
welcome you to visit.

—Shirley S. Abrahamson

Chief Justice
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Richard G. B. Hanson |l

Artist Kenyon Cox completed four mosaics for the capitol rotunda
olizing the functions o s the most unconven-
tional composition; the figure of Justice is usually
depicted as blindfolded, holding aloft the scales of justice. Here
Justice is seated on a lion throne and stares straight ahead as she
contemplates the scales, which seem to descend from beaven.

Editor’s no
anniversary, visit www.courts.state.wi.us/supreme/history_supreme.htm.

e: To learn more about the celebration of the Supreme Court’s 150th




Judge James Duane Doty and

Wisconsin’s First Court
The Additional Court of Michigan Territory, 1823-1836

By Patrick J. Jung

C C isconsin” as a legal entity dates
from 1836, when the name, or
variations of it, first referred offi-

cially to the Wisconsin Territory, a region of land
that includes its present-day perimeters in addition
to lands west. The region that seventeenth-century
French explorers called “Ouisconsin” had been
home to native tribes, a nucleus of fur traders, and a
growing trickle of settlers, speculators, and adven-
turers long before the Wisconsin Territory was

named. These people lived within the legal jurisdic-
tions of the Northwest Territory (from 1788), Indi-
ana Territory (1800), Illinois Territory (1809), and
Michigan Territory (1818)

Each of these vast,
sparsely populated territories was administered by a
governor, a secretary, and judges appointed by the
federal government. Following the War of 1812,
which put an end to British claims and influence
over the Old Northwest, this handful of federal
appointees exercised an ever-increasing authority
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Painted around 1914 by Albert Herter, this mural of the trial of
Menominee Chief Oshkosh adorns a wall of the Wisconsin
Supreme Court Hearing Room. Chief Oshkosh (standing with bis
arms crossed) and Judge James Doty (seated, right) are represented
as traditional Indian and American figures. The men surrounding
Doty and Oshkosh are the trial’s jurors, most of whom were Métis
or married to Native American or Métis women.

over virtually all aspects of life in America’s westernmost
lands: military affairs, trade, treaties, commerce, taxation,
and—not least—criminal and civil law. Before “Ouisconsin”
(referred to as “Wisconsin” throughout this article) had a capi-
tol building or a university, paved roads or harbor improve-
ments, it had a federal judge who embodied the full power of
the government and laws of the United States.

Wisconsin acquired its first federal court in 1823 when
Congress created the Additional Court of Michigan Territory.
The court existed for thirteen years and became an important
mstitution in the lives of the territory’s inhabitants, the vast
majority of whom were Indians and mixed-blood Métis of pre-
dominantly French Canadian and Indian descent and most of
whom maintained a livelihood through the fur trade. The

court played a dual role in the lives of the native and Métis
people. As an alien form of law, it was a disruptive element in
their lives, yet it provided a legal venue to challenge the mar-
tial law that callous federal Indian agents and army officers
often imposed on fur traders and native people. The ability to
challenge effectively was particularly promising under the
court’s first judge, James Duane Doty. Those Indians and
M¢étis who appeared before the court found in Judge Doty an
advocate for their rights who worked tirelessly to ensure that
they received justice.!

Doty’s stance was a surprising one, and he differed greatly
from his predecessors on the frontier bench. Prior to the Addi-
tional Court, the region had experienced only the dimmest
influence of French, British, or American jurisprudence. From
about 1660 to 1763, French military commanders stationed in
the region acted as civil magistrates. After 1763 the British
similarly established a fleeting legal presence and appointed
only a few of the resident fur traders as justices of the peace.
The United States, after taking full control of the region in
1796, followed this same practice. The most colorful justice of
the peace was Charles Reaume of Green Bay, who served
under both Britain and the United States. Reaume’s actions
demonstrated his cavalier attitude toward dispensing justice.
He possessed books on English and French law, but he report-
edly never read them and instead based his legal decisions
solely upon his convictions and the customs of the inhabitants.
During proceedings, he wore the fancy red coat that he had
received from the British, even after he accepted his appoint-
ment from the United States in 1803. He frequently sentenced
wrongdoers to cutting his firewood, fixing his fence, and tend-
ing his garden. All fines that he assessed found their way into
his pocket, and he was known to favor litigants who provided
him with whiskey during hearings. Although his lack of formal
training and his frequently whimsical decisions could hardly
be considered justice, Reaume’s unpretentious methods were
well suited to Green Bay’s close-knit Métis community.?

When the French regime began to take hold in 1634, small
numbers of French Canadian, and later British, fur traders
had settled in the region and married native women. The new
society that emerged from these unions, the Métis, had a
unique culture that blended French Canadian and Indian cus-
toms. By the early nineteenth century, the Great Lakes region
had dozens of Métis villages varying in size from fewer than
twenty persons to several hundred in places such as Detroit,
Mackinac Island, Green Bay, Prairie du Chien, and Milwau-
kee. Virtually everyone in these settlements made their living
through the fur trade, which was dominated by a network of
large, thoroughly interrelated Métis family groups such as the
Grignons, Cadots, Vieaus, and Lawes. Their distance from the
French, British, and American centers of power at places such
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as Quebec, Montreal, and
D.C,,
that the Métis were generally

Washington, meant
self-governing in their daily
affairs.> Complex legal sys-
tems rooted in western con-
cepts of individual justice
were in opposition to the
communal nature of Métis
society, which favored cus-
tomary institutions such as
those developed by Judge
Reaume.

The situation changed
after the War of 1812 with the
influx of American soldiers
and federal Indian agents,
and the Métis residents real-
1zed that they needed to work
within the more structured
institutions that were replac-
ing their informal system of
justice. The first occurrence
came in 1818 after Congress declared present-day Wisconsin
a part of Michigan Territory. The territorial government
established county courts in the three new counties it created:
Michilimackinac County with the county seat at Mackinac
Island; Brown County with the county seat at Green Bay; and
Crawford County with the county seat at Prairie du Chien.
However, the county courts had limited powers and could not
try capital cases or civil cases where the sum exceeded a thou-
sand dollars. Important criminal and civil cases therefore had
to be heard before the Supreme Court of Michigan Territory,
in faraway Detroit. Wisconsin’s Métis residents saw the need
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By the early nineteenth century, native people throughout the Great
Lakes region had engaged in the fur trade with Europeans and
Americans for two centuries, as depicted in this sketch that George
Catlin included in bis Letters and Notes on the Manners and
Condition of the North American Indians.

for a court in their counties that had full criminal and civil
jurisdiction. The several petitions they sent to Congress
between 1821 and 1823 resulted in the creation of the Addi-
tional Court of Michigan Territory, which had full jurisdiction

in criminal and civil cases involving territorial and federal

law.*

The Additional Court rotated among the county seats of
Michilimackinac, Brown, and Crawford Counties. (After 1830,
Congress transferred the western session of the court from
Crawford County to Mineral Point, the county seat of Iowa
County, which was created due to heavy white settlement in the
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WHS Archives, D GX902/1835; graphic by Joel Heiman

Although this map of the Territories of Michigan and “Ouisconsin”
reflects a later time period than that of the Additional Court, the
distance from the settlements to far-off Detroit made justice less than
accessible. The arrow indicates the shift in the Court’s location from
Prairie du Chien to Mineral Point.

lead-mining region of southwestern Wisconsin.) President James
Monroe appointed twenty-three-year-old Detroit lawyer James
D. Doty as the judge of the Additional Court in February 1823.
Doty had arrived in Detroit five years earlier from his home in
upstate New York and become the clerk of the territorial
supreme court. There he caught the attention of Lewis Cass, the
governor of Michigan Territory, who lobbied President Monroe
for Doty’s appointment as the judge of the Additional Court.
Doty was a wise choice, for he had accompanied Cass on his
famous expedition around the upper Great Lakes in 1820 and
was familiar with the territory and its inhabitants. For Doty, the
appointment brought an immense amount of responsibility and
prestige, and it paved the way to what would be an impressive
career as a land speculator, territorial governor, and member of
Congress.’

In addition to the Métis, Indians of various Algonquian- and
Siouan-speaking tribes populated Doty’s jurisdiction. Doty was

familiar with both societies because his earlier residence at
Detroit had acclimated him to the cultures of the Great Lakes
Indians and their Métis neighbors. His views concerning Indian
societies were particularly progressive for his day. Most white
Americans in the early nineteenth century considered Indians
“savages” who had not attained the high degree of “civilization”
that characterized white society, but Doty believed that Indian
communities had their own systems of law that had to be
respected. He asserted that since Indians were not recognized
members of American society, they should not be subject to its
laws. He believed that subjecting Indians to American law
would be “tyrannical and unjust” and that to “compel [the Indi-
an] to submit to regulations of which it is impossible he should
know anything” would be akin to “punishing the blind because
he cannot see, or the deaf that he does not hear.”®

Doty’s reluctance to interfere in Indian affairs was stymied by
the fact that federal laws held Indians accountable for certain
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crimes despite the fact those same laws did not
consider native people to be United States cit-

izens. An example is the case of Chief Qfﬁ(}@?"s oftenﬂagmmly

Oshkosh of the Menominees, who appeared
before the Additional Court in 1830 to answer
to a charge of murder. Oshkosh and two other
Menominees stabbed and killed O-ke-wa (or
Antoine, as he was also known), an Indian
slave identified as a Pawnee who had lived
since childhood with a Métis family at Green Bay. Indian slavery
in the Great Lakes was an institution that had emerged under the
French. By 1830 Green Bay contained about a dozen Indian
slaves, most of whom came from western tribes such as the Osage,
Mandan, and Pawnee. Both Indian and Métis owners regarded
Indian slaves as having few or no rights, and by Menominee cus-
tom a slave’s life could be taken for killing a Menominee regard-
less of the circumstances. While hunting one evening, O-ke-wa
accidentally shot and killed a Menominee; he returned the body
to the tribe, hoping to receive mercy and forgiveness. In a fit of
rage, Oshkosh and two other Menominees, Shawpetuck and
Amable, held O-ke-wa under water and stabbed him to death.
When the three men later appeared before the court, they
refused court-appointed counsel and refused to enter a
plea. Judge Doty entered a plea of not guilty for the
three men and asked the jury to consider the evidence

and render a judgment.’

The history of the trial reveals that Doty went to
great lengths to assure a fair hearing for the men
before him. Juries in the Additional Court were also
sympathetic, for while they did not include Indians,
they did include fur traders, many of whom were
Meétis and all of whom were intimately familiar with
Indian customs. Of the twelve jurors at Oshkosh’s
trial, two brothers, Jean Baptiste Grignon and
Amable Grignon, can definitely be identified as

their ancestry, married Native American I

Métis. Many men at Green Bay, regardless of ,ﬂ

and Métis women. Four of the jurors—
Jean Baptiste Grignon, Richard Prick-
Chalifoux, and
Dominique Brunette—had Native

et,  Pierre

American or Métis wives. Even
jurors such as Daniel Whitney,
who was not connected to the
Indians by marriage or ances- i
try, were involved with the

fur trade, which required an
understanding of native peo-

disregarded the civil
rights of the Metis and

American fur traders.

Indian agen Is and army ple and their cultures. The jurors’ decision

reflected that understanding. They told Doty
that Oshkosh and his accomplices were guilty,
but because they had committed the crime in
accordance with their tribal customs, malice
aforethought could not be presumed. The
jurors believed that this reduced the charge to
manslaughter, but because they were unfa-
miliar with the law in such cases, they asked
Doty to render the final verdict. Doty believed that it would have
been unjust to undermine tribal customs by uncritically applying
white men’s laws to Indians. No American citizen had been
harmed and the murder had occurred on Indian lands, so tech-
nically no federal or territorial statutes had been violated. Doty
acquitted Oshkosh and his codefendants.®

In several important trials, Indians stood accused of crimes
against fur traders, and in such instances juries dominated by fur
traders were not so understanding. Yet even in these situations
Judge Doty ensured that all Indians tried in his court received fair
hearings, even though it was often impolitic to do so.

This was certainly the case several years before
Chief Oshkosh’s trial when the leaders of the
short-lived affair known as the Winnebago
Uprising were tried for the murders of seven
Métis, a white man, and a black slave in south-

western Wisconsin in 1826 and 1827. The U.S.
Army arrested eight Ho-Chunk (called Winneba-

gos by white settlers at the time) for the murders,
including the leader, Wanuk-chouti, or Red Bird,

who died in jail while awaiting trial. The prosecuting

attorney dropped the charges against five of the
defendants because the evidence against them was
scant, but he proceeded against the remaining
two prisoners.’

The two Ho-Chunk men, Wa-ni-ga

and Chic-hong-sic, had been with
Wanuk-chouti when he murdered
two M¢étis settlers near Prairie du

Chien. Violence among Indians,
To understand Meétis culture, it was
necessary to understand that the
native peoples living in the Great
Lakes region represented mamny
cultures and traditions, including
those of the Ojibwe. Caa-Tou-See,
an Ojibwe, was one of many native

people sketched and painted
in 1827.

Thomas L. McKenney, Sketches of a Tour of
the Lakes . .. 1827
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whites, and Métis was hardly uncommon in
the region, but whereas most acts of violence
occurred due to personal quarrels and fami-
ly feuds, this violence was especially bloody,
and the dead and wounded were random
victims of Red Bird’s tactical actions. Wa-ni-
ga and Chic-hong-sic simply had the misfor-
tune of being with Wanuk-chouti at the time.
During their trial at Prairic du Chien in
1828, it became evident that neither Wa-ni-
ga nor Chic-hong-sic had committed mur-
der. Moreover, both men had tried to
dissuade Wanuk-chouti from committing the
acts. However, both white and Métis inhabi-
tants of the region had been shocked by the
killings and had little interest in extending
leniency to the two men. Doty was undoubt-
edly aware of these sentiments, and he tried,
unsuccessfully, to move the proceedings
away from Prairie du Chien in order to
ensure the two Ho-Chink men a trial far
from the inhabitants of the region. Not sur-
prisingly, after deliberating only forty-five
minutes, the jury came back with a guilty
verdict. Because the two men had been
found guilty of a capital crime, Doty had no
choice but to enforce the law and sentence
them to death by hanging. Sull, this was not
the end of the matter. The lawyer for the two
condemned men filed a motion for a new
trial because he believed that the jury had
arrived at the verdict despite a weight of evi-
dence to the contrary. Judge Doty agreed,
and he suspended the execution of their sen-
tences. There is evidence that Doty inter-
vened to help the two Ho-Chunk receive the
pardon that President John Quincy Adams
granted them in November 1828.10

Doty continued to fight for Indians in the
Additional Court even after he was no longer
judge. He failed to regain appointment to the Additional Court in
1832 and was replaced by a Virginian, David Irvin. Shortly after
Irvin assumed the judgeship, the Black Hawk War erupted. The
outcome of the war proved to be a replay of the Winnebago
Uprising five years carlier. The army arrested seven Ho-Chunk
for allegedly murdering several white settlers in the lead-mining
region southeast of Prairie du Chien. After their arrest, the seven
men languished in the jail at Fort Winnebago for a year and a half

WHS Archives SC 352

Thanks in large part to Doty, the two Ho-Chunk followers of Wanuik-
chouti, or Red Bird, who were convicted of murder were pardoned.
President Jobn Quincy Adams and Secretary of State Henry Clay

signed the pardon, dated November 3, 1828.

without being charged with any crime. By then Doty had estab-
lished a private law practice, and he enthustiastically took up their
case. He began by having a county judge issue a writ of habeas
corpus so that the men could be released from their long and ille-
gal confinement. As he had done during the trial of Wa-ni-ga and
Chic-hong-sic, Doty attempted to move the trial—this time from
the Additional Coourt’s new location at Mineral Point. However,
his efforts soon proved unnecessary. The prosecuting attorney
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could not find any white or Métis residents who had witnessed the
crimes. No one was even sure if Ho-Chunk people had commit-
ted the murders, and no members of the Ho-Chunk community
were willing to come forward to testify. Although the prosecuting
attorney presented indictments against the seven men in 1833,
the case never came to trial, and in 1837 he dropped all
charges against the Indians.!!

Trials involving Métis defendants tended to
be less dramatic, but several cases in particular
disrupted the very fabric of Méts society.
One of Doty’s first priorities upon assuming
his judgeship was addressing Métis mar-
riage customs, which were an amalgam of
French Canadian and Indian practices
that revolved around the exigencies of the
fur trade. The most important of these
practices was known as la facon du pays
(“the custom of the country”), by which fur
traders entered into short-term contractual
marriages with Indian or Métis women
without the benefit of clergy. These “coun-
try marriages” could be dissolved by the
mutual consent of both parties. By territo-
rial law, such unions were illegal and pun-
ishable in court as acts of “fornication” and
“illicit cohabitation.” Doty arrived for his
term in Prairie du Chien in May 1824 and
heard three cases that involved country
marriages. All the men who appeared before the court pled guilty
and paid five-dollar fines, which would be about $65 today.!?

Soon thereafter, at Green Bay, the prosecution of this crime
became something of a high comedy. When Doty arrived there in
October 1824, the prosecuting attorney had indicted twenty-eight
men for participating in country marriages. So many men were
indicted for the crime that one man acted as a witness before the
grand jury in eighteen of the cases, was on the petit jury for anoth-
er, and was later tried for the crime himself. Most of the indicted
men were Métis, but a few were American settlers from the East
who had adopted the custom soon after their arrival in Wiscon-
sin. The majority of the indicted men simply pled guilty, and
Doty gave them fifty-dollar fines, or about $650 today. However,
he was not ignorant of the local nuptial conventions, and his sub-
sequent actions demonstrated his desire to balance the enforce-
ment of the law with respect for Métis customs. He promised the
men that he would lower their fines to just one dollar if they pro-
duced marriage certificates before the end of the court term.
Fourteen of those indicted did so, and Doty subsequently reduced
their fines. Doty got his point across, and throughout the counties

Courtesy of the Neville Public Museum of Brown County
This portrait of Governor James Duane Doty
was taken from a miniature. Doty served as

governor of the Wisconsin Territory from
1841 to 1844.

under his jurisdiction, the custom of country marriages quickly
died out as men sought permanent unions with Indian and Métis
women. Ebenezer Childs, a Massachusetts Yankee who had
arrived in Green Bay in 1820, was one of the men indicted for this
crime. As he noted, “We all thought at the time that Judge Doty
was rather hard in breaking in rough shod, as he did,
upon our [marriage| arrangements; but we had to
submit, and make the best we could of the mat-
ter.”13
Whatever enmity Doty created with his
crusade against country marriages he more
than made up for by securing justice for the
M¢éts and the small number of newly
arrived American fur traders from the
East, all of whom had lived under a system
of martial law in the years after the War of
1812. Prior to the Additional Court, army
officers and federal Indian agents in the
region had enforced the trade and inter-
course laws, which required all fur traders
to have licenses issued by the federal gov-
ernment, through an Indian agent. The
WHi(x3)46657; laws also forbade fur traders from giving
liquor to the Indians. A failure to abide by
these regulations meant that a trader could
lose his license and even be arrested. In
their zeal to uphold the laws, Indian agents
and army officers often flagrantly disre-
garded the civil rights of the Métis and American fur traders at
Mackinac Island, Green Bay, and Prairie du Chien. Federal
troops searched packs of goods and cabins without warrants or
reasonable cause. In some cases, traders even had their cabins
demolished by soldiers because local commanders had heard
rumors that they had supplied whiskey to the Indians. At Green
Bay, sentries fired upon traders traveling by canoe on the Fox
River if they did not stop at the local fort to state their business.
One observer at Prairie du Chien noted in 1824 that many of the
Indian agents and army officers “consider the people . . . as pos-
sessed of no rights, either political or civil . . . there is no law but
their word.”!*

Indeed, the residents of the territory had only a few generally
ineffective means at their disposal to challenge hostile federal offi-
cials before 1823. The only legal venues were justices of the peace
and the county courts, but these were so limited in their powers
that the mhabitants used them only to recover small debts and
receive compensation for petty thefts committed by soldiers. For
more serious civil cases, traders could bring suit in the Supreme
Court of Michigan Territory at Detroit, but the journey to
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Detroit was long and expensive, and there was no guarantee that
the plaintiffs would win their cases or even have them tried. This
changed after Judge Doty arrived in 1823. Doty distrusted both
the U.S. Army and the Indian Department, and he loathed the
arbitrary justice they dispensed. Moreover, he was good friends
with John Jacob Astor, Ramsay Crooks, and Robert Stuart, the
principal officers of the American Fur Com-
pany. Almost all of the fur traders in the
upper Great Lakes region worked for the
company, and Astor, Crooks, and Stuart
had long bristled at the indignities their
traders suffered. In Doty, the American Fur
Company had an ally who ended the unop-
posed reign of the army and the Indian
Department. !>

The first case occurred at Green Bay in
1825, when Captain William G. Belknap
assaulted an American trader named John
P. Arndt and his hired man, Isaac Rouse, for
trespassing upon lands near Fort Howard,
the military post at Green Bay. In order to
keep whiskey vendors away, the post com-
mandant, Major William Whistler, had
issued an order that forbade the landing of
boats near the fort by civilians. Arndt had a license to operate a
ferry across the Fox River, but as the officer of the day, Belknap
ordered his guards to arrest Rouse when he landed the ferry on
the opposite shore near the fort. A bit later Arndt arrived in a
canoe and was also arrested. Arndt and Rouse filed charges for
assault and false imprisonment against Belknap and Whistler.
The charges against Whistler were later dropped, but a jury found
Belknap guilty on both counts. This should not have surprised
Belknap, for the jury that heard his case was dominated by Métis
fur traders, many of whom had had similar experiences with the
local soldiers. Belknap requested that the judgment be overturned
since the offense had occurred on military property. Doty, how-
ever, ruled that the lands adjacent to the fort were public lands,
and he fined Belknap one hundred dollars. The territorial gover-
nor later granted Belknap a remission and rescinded his fine, but
Belknap and the other officers at Fort Howard learned a valuable
lesson. They never again harassed civilians who landed boats
near the fort.!o

Army officers and Indian agents in other parts of Doty’s juris-
diction suffered similar fates. Two cases in particular illustrate the
hefty fines and damage payments that Indian agents and army
officers faced in criminal and civil suits. In 1829 an American
trader from Green Bay named Daniel Whitney set up a lumber
camp on the upper Wisconsin River. The army had recently

established Fort Winnebago at the portage connecting the Fox
and Wisconsin Rivers in present-day Columbia County, and the
commandant, Major David E. Twiggs, believed that Whitney
was violating the law by trespassing on Indian lands. Twiggs sent
notice to Joseph Street, the Indian agent at Prairie du Chien, and
Street’s subagent, John Marsh, took a party of soldiers up the
Wisconsin River and broke up Whitney’s
camp. Whitney initiated a suit against Twig-
gs, Street, and Marsh, suing them for three
thousand dollars.!”

While the stage was set for a legal cause
célebre, the entire incident ended with little
drama. Whitney’s case against Twiggs pro-
ceeded at Green Bay, but Doty had to dis-
miss it since Whitney could not prove that
Twiggs had given any orders to break up his
camp. Meanwhile the case against Street
and Marsh worked its way through the
Additional Court at Prairie du Chien.
Although it is not exactly clear why Whitney
dropped the case, there was probably a lack

WHi(X3)29318
Chief Oshkosh in 1850, twenty years after
Doty acquitted the Menominee chief of
murder.

of evidence against the two Indian agents.
Not to be outdone, Major Twiggs countered
by initiating a criminal suit against Whitney
and his men for trespassing on Indian lands. He brought the
charges against Whitney in the territorial supreme court at
Detroit rather than the Additional Court because he knew Doty’s
sentiments regarding army officers and Indian agents. However,
the case against Whitney was riddled with legal weaknesses, and
the prosecuting attorney in Detroit withdrew the case.!®

Other cases against federal officials met with more success.
About the same time that the army destroyed Whitney’s camp, a
Meétis trader from Prairie du Chien named Jean Brunet led a sim-
ilar logging expedition on the upper Mississippt. Upon hearing of
it, Indian agent Joseph Street notified the commandant at Fort
Crawford, Major Stephen Watts Kearny, that Brunet had not yet
been naturalized as an American citizen and that he was tres-
passing upon U.S—protected Indian lands. A party of soldiers
went into Brunet’s lumber camp, arrested his men, and confiscat-
ed the lumber. Brunet immediately initiated a suit against Street
and Kearny for false imprisonment and sought two thousand dol-
lars in damages. Street and Kearny argued that, as an alien,
Brunet should not have entered Indian country. With predictable
deftness, Doty countered by stating that they still would have
needed a warrant to arrest Brunet. Moreover, Doty took the posi-
tion that the Mississippi River was a public highway open to all.
Street, knowing that he faced an unsympathetic jury made up
mostly of Métis traders, lamented that he had “no prospect of a
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fair trial before the presiding judge . . . and little hope that an
impartial jury can be promised at this place,” particularly since it
would be composed of “ignorant Canadian French and mixed
breed Indians, not one in 20 of whom can read or write.”!¥ Not
surprisingly, the jury decided in Brunet’s favor and ordered Street
and Kearny to pay him $1,200 plus $125 for legal costs. In the
end, however, Street, Kearny, and even Twiggs suffered no per-
sonal financial loss. Congress decided to remunerate Twiggs for
the legal costs he incurred in his suit and reimbursed Street and
Kearny for the judgment rendered against them.?’

Of all the Indian agents and army officers tried in the Addi-
tional Court, none ever lost even a single dollar. Every one either
had the suits against them dropped or were reimbursed for their
losses. However, this did not mean that the Additional Court was
ineffective. Quite the contrary: the efforts of Métis and American
fur traders to end the era of military tyranny were overwhelm-
ingly successful. Even when Indian agents and army officers had
the cases against them dropped or were reimbursed for their fines,
they still devoted a tremendous amount of time and energy to
fighting legal battles. This often made them reluctant to enforce
federal laws governing trade and intercourse in an abusive man-
ner, for the possibility of being prosecuted or sued struck a chord
of fear in their hearts. Arbitrary justice quickly began to disappear
under the Additional Court’s jurisdiction, and by 1830 such inci-
dents had almost ceased to occur. Henry S. Baird, a lawyer who
came to the region prior to 1823, summed up the sentiments of
many residents when he noted that with the establishment
of the Additional Court, “the citizen regarded himself as
really under the protecting arm of the law, and in the
full enjoyment of his liberty and property.”?!

Bringing an end to the era of arbitrary justice
proved to be the Additional Court’s greatest accom-
plishment, although this did not happen without con-
troversy. James D. Doty had dispensed
justice as impartially as he could, but in so
doing he gained a reputation as being
biased and high-handed. He failed to
regain his appointment to the Addition-
al Court in 1832, largely because the

As commandant of Fort
Winnebago, Major David E. Twiggs
brought charges against a trader to

the Supreme Court of Michigan
Territory in Detroit to avoid Doty
and the Additional Court. By the
1830s Doty had gained a reputation
Jfor bis unsympathetic judgment of
army officers and Indian agents.

WHS Archives, PH 1560

army officers who had appeared as defendants in his court lob-
bied actively to have him removed. Four years later, with the cre-
ation of the Wisconsin Territory in 1836, the court ceased to exist.
This proved a minor setback for the ambitious and enterprising
Doty, who in 1833 won a seat in the Michigan territorial legisla-
ture. When Wisconsin became a territory Doty persuaded the leg-
islature in Belmont to establish the capital in Madison—where, by
good fortune, he happened to own substantial real estate. Doty
went to Congress as a territorial delegate (1838-1841), served a
term as governor of Wisconsin Territory (1841-1844), and subse-
quently served two terms in Congress (1849-1853). Doty’s long-
ings for higher office went unfulfilled, but in 1861 President
Lincoln appointed him superintendent of Indian affairs for Utah
Territory, where he successfully concluded treaties with the
Shoshone and worked amicably with the Mormons. He died in
1865 at age sixty-six.??

With the organization of the new territory came a reorganiza-
tion of the courts. The Additional Court’s session at Mackinac
Island was transferred to Michigan upon that state’s admission to
the Union in 1837, and the court’s sessions at Green Bay and
Mineral Point became part of the judicial machinery of Wiscon-
sin Territory. This new court system served a population that was
now dominated by white settlers from the East and Europe rather
than by Indians and M¢étis fur traders. It was a population with
different customs, different ways of using the land, and different
kinds of legal problems. Thus, the creation of Wisconsin Territo-
ry presaged the passing of a time when the Additional Court
had guaranteed fair and impartial justice for Wisconsin’s ear-

liest residents.?® W\
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